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IN THE 


|/>urf of J[j}jjcals, district of | oIumBia 


APRIL TERM, 1932. 


No. 5335 


FISHER’S BLEND STATION, INCORPORATED 
(KOMO), Seattle, Washington, a Corporation, 
Appellant, 

vs. 


FEDERAL RADIO COMMISSION, j 
Appellee ; 

i 

NORTHWEST BROADCASTING SYSTEM, INC., 

Intervener. 


BRIEF FOR FISHER’S BLEND STATIOlf, 
INCORPORATED (KOMO). 


Statement of the Case. 

This is an appeal from the decision of the Federal 
Radio Commission rendered on December 27, 1930, 
denying the application of Fisher’s Blend Station, In¬ 
corporated (KOMO), Seattle, Washington, herein¬ 
after referred to as Station KOMO, for a conistrue- 
la; 
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tion permit to erect a station of fifteen kilowatts power 
with the assignment of 970 kilocycles frequency. 

The Northwest Broadcasting System, Incorporated, 
Seattle, Washington, a corporation owner of Station 
KJR, hereinafter referred to as Station KJR, had 
been licensed to use the frequency of 970 kilocycles 
with five kilowatts power. 

History. 

On February 15, 1928, the Federal Radio Commis¬ 
sion assigned Station KOMO 970 kc. frequency with 
1,000 watts power. On November 11, 1928, the Com¬ 
mission assigned KOMO the 920 kc. frequency, 1,000 
watts power and assigned to Station KJR the 970 fre¬ 
quency—a cleared channel with 5 kw. power. 

Station KOMO (successor to Station KTCL, estab¬ 
lished in 1925, R. 52) is owned by a corporation known 
as Fisher’s Blend Station, Inc. (R. 425-426). Fisher’s 
Blend Station is organized under the laws of the State 
of Washington with a capital stock of 1,500 no-par 
shares. Two-thirds of this stock is owned by Fisher 
Flouring Mills Company. (Mr. O. D. Fisher is Presi¬ 
dent of the Fisher Flouring Mills Company, which 
company is controlled by him and his three brothers, 
O. W. Fisher, W. P. Fisher and D. R. Fisher. 
Mr. O. W. Fisher is President of the Company owning 
Radio Station KOMO.) 

Mr. O. W. Fisher had four years electrical engi¬ 
neering in Montana State College, graduated from 
Cornell in mechanical and electrical engineering, and 
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received from Cornell the degree of M. E., with an 
electrical engineering certificate. Mr. 0. W. Fisher 
is also Vice President and Assistant General Majnager 
of Fisher Flouring Mills Company. In other words, 
Ihe four Fisher brothers control the Fisher Flouring 
Mills Company of Seattle. The Fisher Flouring Mills 
Company owns two-thirds of the company that; owns 
and controls Radio Station KOMO. 

One-third of the ownership of Station KOifylO is 
held by Mr. Birt F. Fisher, who is no relation to the 
other four Fishers, but holds the position of Secre¬ 
tary and Manager of Station KOMO. The Fisher 
Flouring Mills Company adopted a resolution agree¬ 
ing to furnish to the radio station any and all neces¬ 
sary funds for its operation (R. 428). 

Station KOMO represents an investment of $112,- 
786.98, exclusive of certain real estate (R. 426). 

Adolph Linden of Seattle (R. 291) conceived the 
plan of forming a third radio chain and organized the 
American Broadcasting Company, which also bwned 
the Northwest Radio Service Company, which owned 
several radio stations, including KJR at Seattle. 
Linden’s scheme failed with a loss of $500,000 or $600,- 
000 to the investors, and Radio Station KJR, together 
with other stations, went into the hands of a Redeiver. 
The bondholders, in an effort to save what they could of 
the wreck, undertook, through their representatives, to 
operate Station KJR. 

After Station KJR went into the hands of a Re¬ 
ceiver, the service record of this station dropped to 

2x 
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a very low level] as shown by the programs (R. ISO- 
159). In the language of the Radio Commission: 

“* * * it is clear that both Ralph A. Horr, 
Receiver, and Robert Grass, President of the 
appellant corporation, were more interested in 
keeping the existing station license for financial 
reasons than they were because of any desire 
to render good broadcasting service to the pub¬ 
lic, and there was no evidence of any financial 
arrangements actually made or entered into for 
future maintenance and operation of the sta¬ 
tion” (R. 12). 

Also in the language of the Radio Commission: 

“At the time of the first hearing on the appli¬ 
cation herein, the licensee of Station IvJR was 
in the hands of a receiver, and it was evident 
from the record made at that time that the sta¬ 
tion’s operation had deteriorated greatly while 
in the hands of the receiver” (R. 10). 

Here was the situation of a radio station in the 
hands of a Receiver, with an assignment of five kilo¬ 
watts power on a national cleared channel, with a 
record of very low standard service. 

Radio Station KOMO, a regional station with a fine 
service record, made application for the 970 frequency 
then assigned to KJR and for 15 kw. power. This 
application came on for hearing before the Fed¬ 
eral Radio Commission at Washington, D. C., on No¬ 
vember 14 and 15, 1929. Upon the record made at 
this hearing the Federal Radio Commission unani¬ 
mously granted the application of KOMO. In the 
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meantime, however, viz: November 21, 1929, the Re¬ 
ceiver sold and conveyed Station KJR, with all of its 
assets and properties, to the Northwest Broadcasting 
System, Inc., a new company organized and controlled 

bv A. E. Pierce. 

* 

The decision of the Federal Radio Commission 
granting the application of KOMO was rendered on 
December 2, 1929. On December 10, 1929, the North¬ 
west Broadcasting System, Inc., appealed from the de¬ 
cision of the Commission to the Court of Appeals of 
the District of Columbia and asked for a stay-order 
against the Commission’s decision. On December 4, 

1929, the Court of Appeals of the District of Columbia 
granted the stay-order. On April 28, 1930, by agree¬ 
ment of counsel of both stations the appeal and Stay- 
order taken by Station KJR were dismissed and ja re¬ 
hearing on the application of KOMO for a construc¬ 
tion permit to build a 15 kw. transmitter, with un¬ 
limited hours, on 970 frequency, was granted. 

The second hearing was held on July 10 to July 14, 

1930, in the City of Seattle, Washington, before Com¬ 
missioner Sykes of the Federal Radio Commission. 
As a result of this hearing the Federal Radio Com¬ 
mission reversed itself and denied the application of 
KOMO and gi'anted a construction permit to Station 
KJR to erect a new 5,000 watt transmitter and operate 
unlimited time on the 970 kc. frequency. It is from this 
second and last decision of the Federal Radio Com- 

I 

mission that this appeal was taken. 



6 


Specification of Errors. 

1. The action of the Federal Radio Commission in 
denying- the application of Station KOMO was “man¬ 
ifestly contrary to the evidence” and “arbitrary and 
capricious” and contrary to the law. 

2. That permitting a radio station to operate with 
high power on a cleared channel with the character of 
equipment, financial conditions and standard of pro¬ 
grams such as the record shows obtained in connection 
with Station KJR was wholly contrary to the “public 
interest, convenience and/or necessity”. 

3. The Federal Radio Commission erred in exclud¬ 
ing testimony offered by Station KOMO. 

4. The Federal Radio Commission erred in admit¬ 
ting certain testimony offered by Station KJR which 
was objected to by Station KOMO. 

5. The Federal Radio Commission erred in grant¬ 
ing a construction permit to Station KJR without a 
showing of “public interest, convenience and neces¬ 
sity” which is contrary to the letter and intent of the 
Federal Radio Act. 

Questions Presented. 

This case presents a number of important questions 
but one of the most essential, and to which attention 
will be primarily directed, is 

1. Whether or not the second decision of the 
Federal Radio Commission was “manifestly 
contrary to the evidence”; 
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Facts and Argument. 

When the Congress wrote the words “if supported 
by substantial evidence, shall be conclusive unless it 
shall clearly appear that the findings of the Commis¬ 
sion are arbitrary or capricious” (46 Stat. 844] into 
the Act of July 1, 1930, governing appeals from the 
Federal Radio Commission, it placed a safeguard 
against such action. Congress obviously thought that 
the Federal Radio Commission might sometime do 
that very thing. It did. This case is a perfect ex¬ 
ample. 

The one outstanding feature of any radio station 
is its public service—the actual material that go^s out 
to the listening public over the air. This depends! upon 
a number of factors, including the following: 

j 

The mechanical equipment of a station and 
its efficiency; 

The financial success of the station anjd the 
financial ability of the owners to supply required 
capital for continued good service; 

The general reputation and standing of the 
owners of the station as affecting its policy of 
programs and operation. 

It is important for the Federal Radio Commission, 
as well as the courts, to consider the above factors, 
because they may have a direct bearing on what actually 
goes out over the air in the way of programs. In 
judging the question of the public service of a radio 
station the programs arc of transcendent importance. 
However, in connection with these two radio stations, 


we will first take up the various factors above re¬ 
ferred to: 


Mechanical Equipment. 

Station KOMO (R. 561-562) used a Western Electric 
laboratory-built 106-B transmitter, crystal control, 
with 85 per cent modulation. Out of 18,958 hours and 
36 minutes this station was scheduled to have been on 
the air, it actually lost less than eight hours, a portion 
of that being due to power break down (R. 562). No 
question was raised at any time as to the up-to-date 
efficient character of the equipment of Station KOMO. 

As to Station KJR, the testimony of Mr. Cope, its 
engineer (R. 785) shows that it was a composite trans¬ 
mitter built in 1926. The record shows (R. 786) that 
from January 1st to June 30th, KJR had eighty-six 
break-downs and was off the air fourteen hours, thirty- 
six minutes and thirty seconds. In other words Sta¬ 
tion KJR was off the air on account of break downs 
nearly twice as much in six months as Station KOMO 
was in three and one-half years. The testimony of 
Cope, the engineer of KJR, shows that the approxi¬ 
mate modulation of Station KJR was only thirty per 
cent (R. 787). 

Thirty per cent modulation means that Station KJR 
was only approximately thirty per cent efficient, or 
about equal to a station of thirty per cent of the KJR 
power operating with one hundred per cent modulation. 
This is a wasteful and uneconomic use of a clear chan¬ 
nel of any other frequency. 

In this connection a most interesting situation is 
shown by the field intensity survey of Station KOMO 
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(R. 282). This map was made by the Radio Corpora¬ 
tion of America, as well as a similar map (R. 284) for 
Station KJR. These maps were introduced at the 
first hearing but the conditions of the transmitters 
were practically the same at the second hearing. It |will 
l)e observed that Station KJR with 5,000 watts power 
rendered a signal strength hardly half as strong in many 
locations in and around Seattle as Station KOMO ivith 
1,000 watts power. 

The testimony of Brott, a qualified, experienced 
radio engineer in the service of Station KOMO, shows 
(R. 557-562) that he, at the time of the second hear¬ 
ing, was thoroughly familiar with the equipment of 
Station KJR, having been called in consultation by 
this station for engineering service; that the equip¬ 
ment was most obsolete; that in his opinion the modu¬ 
lation of Station KJR was about twenty per cent; jthat 
the station was using about the same equipment as 
it started out with in 1926; that not only was the 
equipment out of date but was kept in a very danger¬ 
ous condition. Brott stated: 

| 

“There was quite a hazard to the employees, 
I would say, in there, in that there is 7,600 volts 
connected to various pieces of apparatus lying 
on the floor about 18 inches behind a door. Ap¬ 
parently had no safety devices on the door, be¬ 
cause we opened the door where a person <iould 
step 18 inches and step onto 7,600 volts’1 (R. 
561). 

This was not disputed and is only one of the ikany 
facts showing the obsolete haphazard condition of the 
physical equipment of Station KJR. 
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It is interesting to note in this connection that the 
Northwest Broadcasting System, Inc., bought Station 
KJR on November 21, 1929, waited until just a short 
time before the hearing in July, 1930, to put in an ap¬ 
plication for a construction permit for a new 5 kw. 
transmitter. It was obvious that they would not have 
any standing at the hearing with obsolete equipment, 
so in order to make a stronger case they filed application 
for a new modern transmitter. 

On the question of the mechanical equipment of the 
two stations there can be no dispute. One is a labora¬ 
tory standard made transmitter, and the other is a 
composite, hand-made obsolete outfit. These facts 
were not denied. 

Financial Standing and Reputation of the Owners of 
Stations KOMO and KJR. 

Station KJR. 

The record shows (R. 694) that the Northwest 
Broadcasting System, Inc., the corporation that took 
over Station KJR on November 21, 1929, was a stock 
company of 5,000 shares of no-par stock. The shares 
were distributed as follows: 

3,996 shares to A. E. Pierce. 

1 “ to Mrs. A. E. Pierce. 

1 “ to Robert Grass. 

1 “ to Thomas Smart. 

1 “ to C. B. Bissette, Jr. 

1,000 “ to L. N. Rosenbaum. 

Pierce sold 1,000 shares to L. N. Rosenbaum. Rosen¬ 
baum paid $20,000 for his 1,000 shares (R. 695). Pierce 
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paid $500 for his 3,996 shares. Rosenbaum paid $20 
per share and Pierce paid 12M> cents per shar^. 

R. A. Provine, who was called as a witness!in be¬ 
half of Station KJR, and who was Treasurer of the 
Company, testified (R. 743) that the $20,000 which 
Rosenbaum paid for his stock did not go into the com¬ 
pany’s account, and that he presumed Pierce gQt it. 

Pierce, the principal stockholder of Station; KJR, 
testified (R. 682) that he was connected with viarious 
and sundry financial institutions in Seattle fiut on 
cross-examination (R. 685) he admitted that none of 
these institutions had agreed to do any financing of 
the radio station, nor did he show any sources from 
which money could be secured. 

Pierce’s testimony (R. 684) shows that Station 
KJR had lost approximately $35,000 since fie had 
taken it over, a period of between seven and eight 
months. It should be noted in this connection that 
Treasurer Pro vine stated (R. 738) that in making up 
the “Operating Costs and Income” statement of KJR 
for January, February, March, April, May and| June, 
he had made no allowance for taxes for that six- 
months period. 

Pierce also testified (R. 687) that there was out¬ 
standing $165,000 worth of bonds issued by the North¬ 
west Radio Service Company, which had failed and 

i 

whose assets Pierce purchased. This Northwest Radio 
Service Company was the former owner of Station 
KJR. These bonds carried 7 per cent interest and 
Pierce said that he had purchased $112,500 worth of 

# i 

these bonds and that the remaining amount were out- 
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standing in the hands of certain other individuals; 
that the interest was in arrears $5,000 or $6,000 but 
that there was money in the hands of a Trustee of a 
sinking fund of about $20,000 to apply to these bonds 
and any accrued interest. If this sinking fund were 
applied to purchase bonds alone, this would leave 
$145,000 worth of bonds of the Northwest Radio Serv¬ 
ice Company (in addition to the $5,000 or $6,000 in¬ 
terest), which bonds were an obligation against all of 
the property owned by the company, including Sta¬ 
tion KJR. 

The record shows that it was extremely difficult to 
get any satisfactory, clear information either out of 
Pierce, the principal stockholder of Station KJR, 
or Provine (R. 734-744) the Treasurer of the con¬ 
cern, as to the financial situation, income and general 
expenses, but this much is undisputed: 

Station KJR was operating in the red at the rate of 
about $5,000 per month. Pierce had bought $112,500 
worth of bonds of a defunct company, whose primary 
assets were two radio stations, one of them (Station 
KJR) running $5,000 per month in the red, with obso¬ 
lete equipment, and the other also operating at a loss. 
With this situation it is obvious that neither Pierce’s 
bonds nor his stock were worth more than the paper 
they were written on. Not only that, but according to 
their application they were faced with buying a 
modern 5 kw. transmitter to replace the obsolete equip¬ 
ment of Station KJR. Giving Pierce the benefit of 
every doubt the facts show that Station KJR had just 
come out of a receivership, from which there had been 


13 


enormous losses to the bondholders and stockholders 
and was headed for another. 

In addition to this, Pierce testified (R. 694) that he 
had borrowed $25,000 to make a payment on the $112,- 
500 worth of bonds and that he had a net worth in 

i 

addition to these bonds of $100,000. A further analysis 
of this situation shows that in addition to the fact that 
Pierce’s stock could not have been worth a postage 
stamp under the circumstances, there was still out¬ 
standing $32,500 worth of bonds with interest in 
arrears. If these bondholders had proceeded against 
the Northwest Broadcasting System, which had taken 
over the assets of the company by which these bonds 
were issued, Pierce would either have been forced to 
buy these $32,500 worth of bonds, plus the $5,0t)0 or 
$6,000 interest, or Pierce’s company would have been 
thrown in the hands of a Receiver and its assets taken 
because in the purchase of the property against ydiich 
these bonds were issued no payments had been jmade 
to the bondholders. Therefore, Pierce was liable for 
the $32,500 worth of bonds outstanding in the harids of 
other individuals, which with a minimum of $5,000 un¬ 
paid interest would make an obligation of $37,500. 
Deduct this from Pierce’s net worth (according to his 
own testimony) and it would reduce that net wofth to 
$62,500, and if in addition there were deducted from 
the $62,500 the $25,000 which he had borrowed, it 
would reduce his net worth to $37,500. 

Now we have this situation financially for Mr. Pierce: 
Assuming that his testimony as to his net worth is 
correct, it will be seen that with the obligations out- 
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standing - , which he had assumed, this net worth is re¬ 
duced to $37,500 and facing two things: The purchase 
of a new 5 kw. transmitter at a minimum cost of $75,000 
(R. 685) and a station operating in the red at the 
rate of $5,000 per month. 

According to Pierce’s own admission (R. 695) he 
had had a loss of $49,000 on the operation of the North¬ 
west Broadcasting System in between seven and eight 
months. 

Among other witnesses which were introduced in 
behalf of Station KJR was A. W. Faragher (R. 696- 
697) who was Vice-President of the Central National 
Bank of Commerce of Seattle. Among other questions 
and answers by Mr. Faragher, the following is sig¬ 
nificant : 

“Q. Now Mr. Faragher, as a banker, if an ap¬ 
plicant for a loan came to your bank to make 
a loan for a corporation which in less than a 
year showed a $49,000 loss on operating, with 
default on bonded interest, assuming the inter¬ 
est for $165,000 worth of seven per cent bonds 
upon which the interest was defaulted, how 
would your bank regard a concern like that as 
a borrower? A. It would be a rather difficult 
question to answer. I would say there would 
be other things—just on the face of it, of course, 
it would not look like a good loan application” 
(R. 697). 

However, we do not require Faragher’s testi¬ 
mony for this Court to see that in the face of the above 
situation Pierce did not have a case to justify bank 
loans. 
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Pierce’s net worth, after deducting his liabili¬ 
ties, was $37,500; although he did not show the basis 
of his net worth he merely made the general statement 
that he had a certain net worth, but even so, accepting 
what he said, it would be difficult to see how* he could 
raise the money to install the new equipment ip the 
face of the record of the losses his company had! had. 

Let us compare this situation with the financial 
standing of the owners of Station KOMO. 

Station KOMO. 

| 

As stated before in this brief, Station KOMO is 
owned by Fisher’s Blend Station, Incorporated, 
two-thirds of which is owned by Fisher Flopring 
Mills Company. Fisher Flouring Mills Company, ac¬ 
cording to the testimony of its president, Mr. 0. D. 

Fisher, has a net capital and surplus of in excess of 
$5,000,000 and is rated by Dun and Bradstreet AA1 
(R. 428). Mr. Fisher testified as follows: 


“Q. And has this company (the Fisher Flour¬ 
ing Mills Company) agreed to furnish all peces- 
sary finances for the operation and development 
of KOMO, Mr. Posher? A. Yes, we will fufnish 
all the funds that are necessary to equip iit be¬ 
yond the resources that the station itself may 
have.” (Parenthesis ours.) (R. 428.) 

Fisher Flouring Mills Company adopted a resolution 
on August 28, 1929, before either of the two hearings 
on this case, whereby they agreed to lend monpy to 
Fisher’s Blend Station, Inc., in the amounts and pt the 
terms they felt warranted (R. 1668). 
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Station KOMO’s Exhibit No. 8 (R. 1670) introduced 
at the hearing on July 11, 1930, is as follows: 

“I hereby certify that the surplus and un¬ 
divided profits of Fisher’s Blend Station, In¬ 
corporated, at June 14, 1930, were $29,791.95 
after providing for all expenses including de¬ 
preciation and obsolescense in the amount of 
$45,584.11. The surplus and undivided profits 
of $29,791.95 represents net earnings prior to 
January 1, 1930, of $21,598.82 and net earn¬ 
ings from January 1, 1930, to June 14, 1930, of 
$8,193.13. 

(Seal of Wm. R. Bow, Certified Public Ac¬ 
countant, State of Washington. Certificate 2L.) 

W. R. BOW, 

Certified Public Accountant.” 

(R. 1670-1671.) 

Thus it will be seen that instead of operating in 
the red at the rate of $5,000 per month, Station KOMO 
was actually operating at a profit of over $1,000 per 
month. 

The attorneys for Station KJR put Charles H. 
Howell, banker of Seattle, on the witness stand. 
Mr. Howell was asked the following questions: 

“Q. Do you know the Fishers here? A. 
Very well. 

Q. What is their standing here? A. Very 
outstanding. 

Q. How much would your bank loan the 
Fishers? 

Mr. Funkhouser: Again we would admit, to 
expedite this case, that they have all the money 
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necessary—oodles of it. No necessity toi take 
up the time of the Court on this question any 
more. 

| 

By Mr. Thomas P. Littlepage: 

Q. What is the standing of the Fishers j here, 
Mr. Howell? A. Excellent. 

Q. Excellent? A. Excellent. Outstanding. 

Q. Are vou familiar with their radio station? 
A. Yes. 

Q. That is an outstanding radio station^ is it 
not? A. Yes. 

Q. Good programs? A. Yes. 

Q. Consistently good service? A. Yes” (R. 
798.) 

It is interesting to note that Mr. Funkhouser; who 
interjected the above admission, was one of the attor¬ 
neys for Station KJR, who lived out there anct was 
willing to admit that the Fishers had “oodles of 
monev ’ ’. 

* % j 

One of the witnesses for the appellant, Nathan Eck¬ 
stein (R. 530), testified that he was president of 
Schwabacher Brothers, Incorporated; formerly Chair¬ 
man of the State Tax Investigation Committee j for¬ 
merly President of the Seattle School Board; that he 
was Chairman of the Seattle Community Fund; and 
admitted that he had been voted the most useful citi¬ 
zen of Seattle. He testified that the general reputa¬ 
tion and standing of the Fishers was of the very best, 
and that their financial standing was of the very jhigh- 
est (R. 532). He also testified that Station KOMO 
was considered the outstanding radio station in Seat¬ 
tle (R. 532). 
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J. W. Maxwell, a witness for Station KJR, a banker, 
Chairman of the Executive Committee of the Bank of 
Commerce (R. 836), admitted on cross-examination 
that the personal standing of the Fishers in Seattle 
was good and that their financial standing was good. 
On being asked how much his bank would loan them, 
answered: ‘ ‘ We would probably loan them as much as 
we could” (R. 837). 

Mr. C. E. Hickman, witness for appellant, formerly 
General Manager of the Telephone Company for the 
Northwest, Director of the Olympic Hotel, the North¬ 
west Theatre, and the Peoples Bank (R. 541), on being 
asked what was the standing of the Fishers in Seattle, 
answered: 

“Well, I should say that in my opinion that 
they, as business men and financial men and 
civic leaders, are outstanding in the city of 
Seattle” (R. 542). 

Mr. Joshua Green (R. 437-438), Director of the Mil¬ 
waukee Railroad and connected with the Peoples Bank 
& Trust Company, with assets of $17,000,000 or $18,- 
000,000, and with various other financial institutions, 
testified that the Fishers have a very high financial 
standing and that he would be willing to lend them the 
limit that the law would permit his bank to lend; and 
that their standing in the community as citizens was of 
the very highest. 

Mr. Green further testified (R. 437-438) that he had 
lived in Seattle forty-four years; that he had never 
heard of Mr. Robert Grass, President of the North¬ 
west Broadcasting System ('Syeff e nl KJR), nor Mr. 
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A. E. Pierce, principal stockholder and owner (R. ^-38). 

The Hon. Frank Edwards, Mayor of Seattle, who 
was called as a witness for Station KJR, testified. as 
follows : 

“Q. Ho you know the Fishers, the people that 
own and operate KOMO? A. I do, yes. They 
are of very high standing. 

Q. Men of high standing? A. Yes. 

Q. They really belong in what we might; say 
in your top class of business men in Seattle, do 
they not? A. I would say so; yes, sir. 

Q. Both in reputation and finance? A. I 
would say yes. 

Q. You do not know of anybody that stands 
any higher, as a matter of fact, than the Fispers 
in this community, do vou? A. I do not”! (R. 
590). 

Not a word of testimony by anyone put on in this 
case is detrimental to or reflects in any way upofi the 
Fishers. On the other hand, the testimony was cumula¬ 
tive and overwhelming by witnesses for both sides that 
the Fishers were men of the highest standing, finan¬ 
cially and personally, and the testimony of Mayor! Ed¬ 
wards, who was called by the opposition, is typical of 
what was said by every witness in behalf of the Fishers 
in Seattle. 

Comparison of Programs of KOMO and KJR. 

We now come to the really essential, important 
feature of any and all broadcasting stations, and the 
purpose for which a broadcasting station exists, yiz: 
the programs put out on the air. Fortunately there 
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is in this record a very complete showing of the pro¬ 
grams of the two stations (R. 856 to 1657), together 
with the station logs and analyses of the same. 

In the first place Station KOMO carries the 
National Broadcasting System’s chain programs. 
Station KJR carries neither the National nor the 
Columbia chains. It had a so-called chain program, 
“NBS,” of certain stations, which included Spokane 
and- Portland, but Station KJR carried neither of the 
big broadcasting system’s programs. 

The record shows (R. 856) an analysis of seven 
days programs of the two stations during the month 
of June, 1930, shortly before the hearing in Seattle. 
This analysis shows that out of 135 hours and 40 
minutes on the air by Station KJR, 58 hours and 10 
minutes of this time was taken up with phonograph 
records. That out of 116 hours and 37 minutes on the 
air during the same period KOMO used no phono¬ 
graph records. That the total number of artists on 
the programs of KOMO during this period was 2,785 
and only 456 on KJR. 

Take for another example the detailed programs of 
KOMO and KJR for June 9, 1930 (R, 1402-1418), and 
the analysis of the same (R, 1401). This show’s that 
out of KJR’s 20 hours on the air on June 9, 1930 they 
used 10 hours and 15 minutes of phonograph records, 
and that out of KOMO’s 17 hours and 5 minutes on 
the air the same day they used no phonograph records. 
Number of artists broadcasting that day over KOMO 
662, and over KJR 86. The program of KJR, as 
shown by the record (R. 1402-1418), features Dr. Dean 
eight times in one day. 
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Another complete program of KJR (R. 1035-1050) 
with the analysis (R. 1035) shows that out of KJJt’s 
20 hours on the air, 9 hours and 20 minutes were taken 
up with phonograph records; that out of 17 hours and 
7 minutes the same day KOMO used no phonograph 
records; that during that time 449 artists perforijned 
over KOMO and 36 over KJR; and that Dr. Deah is 
also featured eight times on this program of Junej 13, 
1930. 

The following is one of the many specimens of j the 
Dr. Dean broadcast: 


“The following is the afternoon prograip of 
the Dr. Dean Clinic, specialists in the cure of 
intestinal ailments. For 19 years they have 
specialized in these non-surgical cures and their 
treatments are guaranteed. If you are not feel¬ 
ing well visit the Dr. Dean Clinic for a consulta¬ 


tion without charge. They are located in! the 


Shafer Building in Seattle. 


“Do you want to know about the ailments 
troubling you ? Dr. Dean’s Clinic are specialists 


in the treatment of intestinal ailments and they 
can quickly cure them. You owe it to youfself 
to investigate the cause of your illness and! the 
Dr. Dean Clinic takes no cases they cannot 
guarantee to cure. Send for their book wjhich 
describes their treatment and gives the names of 
people in your own vicinity who have been ckred 
there. The Dr. Dean Clinic is located in the 
Shafer Building” (R. 1444). 


The statements of “consultation without charge” 
“guaranteed cures” is the typical quack stuff |that 
is certainly contrary to the public interest. KJR’s 
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programs are full of that character of broadcasting, 
including such as the Painless Parker Dentistry (R. 
1314-1315), and in this connection the appellant in this 
case offered a carbon copy of a certain letter (R. 830- 
835) from the secretary of the Public Health League 
of Washington, addressed to Mr. A. E. Pierce of 
Station KJR (R. 1784-1788). The introduction of this 
letter was objected to and the Commission in its final 
opinion sustained the objection. In view of the fact 
that Pierce admitted he received this letter (R. 831) 
and that no question was raised that there was such an 
organization as the Public Health League of Wash¬ 
ington; and that the letterhead showing the officers, 
Executive Committee, Board of Trustees, Advisory 
Committee, as well as other Committees, shows that 
this organization, in addition to being composed of 
Doctors from various cities in the State of Washing¬ 
ton, had connected with it a Professor from the Uni¬ 
versity of Washington, another from the State Col¬ 
lege, another from Tacoma High School, another from 
Ellensburg Normal, and another from Bellingham 
Normal; your appellant most respectfully submits that 
the Commissipn erred in excluding this and the letter 
is herewith printed for the consideration of this Court 
as to its relevancy and competency. 
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(Copy of Letter Offered by Appellant.) 

“Public Health is Public Wealth. 


Public Health League of Washington, 907 Medical Building, Seattle. 


Officers. 


April 19, lf)30. 


S. E. Lambert, M.D., Spokane.President 

John P. Schutt, M.D., Bremerton.V. P. 1st Dist. 

E. Clements Leach, M.D., Arlington.V. P. 2nc| Dist. 

Walter J. Taylor, M.D., Port Angeles.V. P. 3rd Dist. 

J. W. Henderson, M.D., Longview.V. P. 4th Dist. 

A. E. Gerhardt, M.D., Wenatchee.V. P. 5tL» Dist. 

J. T. Rooks, M.D., Walla Walla.V. P. 6th Dist. 

R. M. Schulte, M.D., Spokane.V. P. 7th Dist. 

F. A. Bryant, M.D., Colfax.V. P. 8th Dist. 

W. C. Woodward, M.D., Seattle.Treasurer 


Executive Committee. 


W. T. Woolley, M.D., Seattle.Chairman 

R. N. Hamblen, M.D., Spokane.Vice-Chairman 

J. T. Whitty, M.D.Seattle 

Brien T. King, M.D.Seattle 

Geo. C. Miller, M.D.Seattle 

H. E. Rhodehamel, M.D.Spjokane 

E. A. Rich, M.D.Tacoma 

C. F. Engels, M.D.j.Tacoma 

Helen Wilcox.Secretary 


Board of Trustees. 


H. E. Cleveland, M.D.Burlington 

C. H. Thompson, M.D.Seattle 

F. H. Brush, M.D.Yakima 

Geo. H. Anderson, M.D.Spbkane 

H. J. Davidson, M.D.Sjeattle 

H. L. Hull, M.D.Elma 

Sam Caldbick, M.D.EVerett 

J. Reid Morrison, M.D.Bellingham 

D. T. Ford, M.D.Pullman 
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Advisory Committee. 

Geo. W. Swift, M.D.Seattle 

H. J. Whitacre, M.D.Tacoma 

F. Weldon Young, M.D.Seattle 

Frederick Epplen, M.D. Seattle 

A. 0. Loe, M.D.Seattle 

Geo. A. Downs, M.D.Spokane 

W. B. Penney, M.D.Tacoma 

A. C. Crookall, M.D.Seattle 

Expansion Committee. 

Sydney MacLean, M.D., Tacoma.Chairman 

Millard Nelson, M.D. Tacoma 

S. Rosenthal, M.D.Spokane 

Paul Hageman, M.D. Spokane 

Roger Anderson, M.D.Seattle 

Oscar Proctor, M.D.Seattle 

H. L. Goss, M.D. Seattle 

W. C. Kintner, M.D.Seattle 

E. B. Brookbank, M.D. Seattle 

Stanley Holton, M.D.Sedro-Woolley 

C. R. Zener, M.D.Vancouver 

Rex Ross, M.D.Yakima 

Dental Bureau. 

S. A. Fulton, D.D.S., Walla Walla.Chairman 

F. W. Hergert, D.M.D., Seattle.Sec’y-Treas. 

Robert Bell, D.D.S.Spokane 

Albert McKeown, D.D.S. Seattle 

J. W. Rawlings, D.D.S. Tacoma 

Pharmacy Bureau. 

G. C. Norton, Tacoma.Chairman 

F. R. Robertson.Spokane 

C. B. Kinne.Seattle 

W. F. Sedgley. Seattle 

Harry S. Elwood. Ellensburg 
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Nutrition Bureau 

Effie I. Raitt, Professor in Home Economics, University of Wash¬ 
ington, Chairman 

Leila W. Hunt, Head of Foods and Nutrition, Washington State 
College, Pullman 

Anna L. Post, Supervisor of Home Economics, Tacoma High 
School 

Frances Skinner, Head Department of Home Economics, Ellens- 
burg Normal 

Gertrude Longley, Head Department of Home Economics Bell¬ 
ingham Normal 

Public Health Nursing Bureau. 

. Chairman 
.... Seattle 
.... Seattle 
Bellingham 
...Spokane 

General Bureau. 

Dr. Henry Suzzallo, Seattle.Chairman 

George W. Dodds, Editor of Spokesman Review.Spokane 

Charles C. Thompson, 

Manager, Metropolitan Life Insurance Co.Seattle 

Mrs. J. P. Weyerhaeuser, 

Washington Club Woman.Tacoma 

Mr. A. E. Pierce, 

c/o Home Savings Bank, 

Seattle, Wash. 

Dear Mr. Pierce: 

The enclosed leaflet will describe the Public Health League of 
Washington and from it you will understand that we are organized 
for the conservation and protection of public health. 

We understand that you are financially interested in station 
KJR, hence we are writing to you to set forth our objections to the 
character of advertising that is emanating from that station. Per¬ 
haps you do not personally know that self styled “Doctor” Dean 
is one of the most notorious characters of the West Coast, that;the 
Government records contain much information about him, alj of 
an unsavory character. Personally, I know that there was issued 


Miss Ella Erikson, Seattle 

Miss Ellen Joyce. 

Mrs. Louise Allen. 

Miss Margaret Diaz. 

Miss Edna Mason. 
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some time ago a warrant for his arrest should he ever come into the 
State of Washington, although I have never heard of this warrant 
being served and it is probably in the hands of the sheriff at this 
time. 

“Painless Parker” has a nation wide reputation for fradulency 
and quackery. This can be verified by investigation with the 
Better Business Bureau or similar organizations. 

By accepting this class of advertising Station KJR is inviting 
its listeners to go to these quacks and be robbed. They are lending 
themselves to fradulency. I believe you will freely agree with me 
whether one is a banker, a physician, a merchant or a radio operator, 
the welfare and protection of the public is of paramount importance. 

Before making formal complaint to the Radio Commission at 
Washington, D. C., we are writing you, believing you have not 
fully understood the menace to the public of radio advertising of 
such a nature that it would not be accepted by any reputable news¬ 
paper or magazine. There is a movement on foot to empower the 
Radio Commission to take drastic action in such cases as are 
necessary, but I am sure the radio operator could avert this super¬ 
vision by voluntarily keeping faith with the public. 

Sincerely yours, 


Secretary.” 

(R.1784-1788) 

It is most respectfully submitted that a letter of this 
kind from an organization composed of outstanding 
people as shown by the letterhead, and which Pierce 
admitted he received was sufficient to put him on inquiry 
as to the character and effect of the Painless Parker 
and Dr. Dean broadcastings in the opinion of those 
competent to pass upon such things. 

Pierce admitted (R. 834) that he did nothing 
about this letter and that he made no inquiries of the 
Public Health Service, reputable doctors, or the Better 
Business Bureau concerning Dr. Dean and Painless 
Parker. 
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Mr. Smart, manager of Station KJR, stated that he 
had never read the book of Dr. Dean which was ad¬ 
vertised over KJR, that he did not know what it con¬ 
tained; that he had never inquired of the Better Busi¬ 
ness Bureau regarding Painless Parker or Dr. Bean. 

But this Court has before it, complete specimens of 
the programs of both stations which speak for them¬ 
selves (R. 801-803). 

The talent cost of KOMO as shown by the record 
(R. 1669) was $48,526.22 for five and one half mouths, 
or approximately $105,800 per year. 

The Commission in its second decision refers to ap¬ 
proximately seventy staff artists (R. 15) on the pro¬ 
grams of Station KJR. Pierce, principal owner of 
Station KJR stated (R. 700), that he had a wqekly 
payroll of more than sixty people. He does not 
say how many more, but it is certainly to be assumed 
that he did not minimize his payroll, and assuming 
that his payroll might even run seventy it mugt be 
remembered that radio stations require engineers, elec¬ 
tricians, announcers and many other employees who 

i 

are not artists. 

The Commission’s second decision, the one from 
which this appeal is taken, is an apology for itseljf all 
the way through. Nowhere in the Commission’s find¬ 
ings (R. 19-20) does it place Station KJR in an^ re¬ 
spect or detail superior to Station KOMO, and a$ far 
as the Commission can possibly go it has found, in the 
language of the country storekeeper, that Station 
KJR has “something just as good”. Nowherej did 
the Commission find that the equipment of Station 
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KJR was efficient or up to date. The Commission in 
a way apologized for it by saying this station is going 
to put in new equipment that will “compare favorably 
with that used by Station KOMO”. Nowhere does the 
Commission pretend to say that the financial ability 
of the owners of the two stations are anywhere near 
equal. It says that both of them “are financially re¬ 
sponsible”. We most respectfully submit that the 
difference between the financial responsibility, as 
shown by the record, is too great to need any com¬ 
ment. 

An instance of how the Commission sought to sus¬ 
tain its second decision in favor of KJR, will be 
found in its comments on the affidavits introduced by 
the two stations. It says: 

“At the first hearing, there was evidence that 
Fisher’s Blend Station, Inc., had never solicited 
letters or affidavits from its listeners, but on 
the record before us of the second hearing, it 
is apparent that it abandoned this policy and 
employe^ a number of people to canvass the 
listening public for signatures to affidavits pre¬ 
pared by it, as to its service and standing. Some 
of these were obtained by persons specially hired 
for that purpose at so much per affidavit. About 
25,000 affidavits were obtained altogether and 
offered in evidence. Some of these affidavits 
were received from people who were not aware 
that there was a contest pending between Sta¬ 
tions KOMO and KJR, and it is manifest from 
subsequent affidavits signed by some of the same 
persons from whom these affidavits were so so¬ 
licited by Station KOMO that had they known 


this, they would not have signed the affidavits 
for Station KOMO. 

Station KJR offered about 13,000 affidavits as 
proof of its popularity” (R. 18). 


Had the Commission given all the facts about these 
affidavits it would have pointed out that KJR sent! out 
two letters appealing for affidavits, and at a wrestling 
match they had five notaries to secure affidavits! (R. 
817). It could also have pointed out the fact that one 
of the paid employees, an announcer, of KJR solicited 
affidavits. Mr. Smart, the manager of Station KjJR, 
admitted on cross-examination (R. 818) that they spent 
$1,252.55 to secure affidavits. 

When it comes to the programs, which as has been 
said before in this brief, is the real test of a radio sta¬ 
tion, the most that the Commission says in its second 
decision is that the programs of the two stations are 
“about equal”. But what do the facts show? Fortu¬ 
nately nobody’s opinion can change a fact. This Court 
will observe by a reference to the printed programs in 
full detail in the record in this case that there is replly 
no comparison when it comes to actual merit. 

The talent cost of Station KJR, according to its| ex¬ 
hibit (R. 1801), averages $7,584.38 per month. Pierce 
stated (R. 699) that his musician cost was about $5,000. 
However, accepting the $7,584.38 as correct, this shows 
a difference of approximately $14,788 per year less 
than Station KOMO pays for talent, or a difference of 
about $1,100 per month, and in addition KOMO Car¬ 
ries the National Broadcasting Company’s chain pro¬ 
grams. In spite of this the Commission says that 4 1 the 
service rendered by Stations KOMO and KJR is about 
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equal”. Station KJR uses some programs from two 
or three other small stations which Pierce controls, but 
Pierce's figures (R. 699) show he apparently sepa¬ 
rates the charges so that lie can give the correct cost 
to KJR. 

As a matter of fact, a reference to the programs (R. 
130-159) introduced at the first hearing, upon which 
the Commission rendered a decision in favor of KOMO 
shows the programs of KJR at tht time to be about 
as good as thev were at the time of the second hearing. 
The record shows that the Receiver was apparently 
operating KJR just about as successfully from every 
standpoint, including public service, as Pierce was 
after he got control of it. 

The record does not show that Pierce had a single 
qualification for running a radio station. In fact, he 
admitted that his radio was a failure, lie gave a list 
of institutions with which he was connected (R. 682) 
and the following questions and his answers are very 
significant. 

“Q. Well, just answer the question. You are 
connected with these institutions in the capacity 
you have stated, I believe? A. Yes. 

Q. They are all successful, aren’t thev? A. 
Yes. 

Q. The only business you are connected then 
with that is not operated successfully is radio, 
isn’t it? A. Yes” (R. 708). 

On the other hand there is not the slightest question 
but that KOMO is a very successful station from every 
standpoint, principally public service, and here is the 
admission of the Vice President, Manager and owner 


31 


I 

i 

of Station KJR that his radio was a failure. Yef in 
spite of this the Commission, by its decision, kept a 
national cleared channel with 5,000 watts power, with 
obsolete equipment, questionable finances, nearly! 50 
per cent phonograph record programs, in the hands} of 
a man who admitted he was a failure in radio, and if 
this decision, in the language of this Court in Mar¬ 
quette, etc., v. Federal Radio Commission, 47 Fed. (ild) 
40(>, is not “manifestly contrary to the evidence” 
counsel for appellant most respectfully submits that 
it would be difficult to set up a case that would: be 
more “manifestly contrary to the evidence” than this. 

It will be seen (R. 1401) that out of twenty hours! on 
the air, KJR played phonograph records ten hofirs 
and fifteen minutes, or more than fifty per cent of |the 
time. It is true that the Federal Radio Commission, 
in its opinion (R. 7-20) in a measure apologizes forjthe 
phonograph records used by KJR, and says that “they 
do not use these records after six o ’clock, which is the 
time the greatest listening public avail themselves of 
their receiving sets, etc,,” nevertheless it is impossible 
to see how the Federal Radio Commission could, accord¬ 
ing to its own statement, have come to the conclusion 
that the service of the two stations is “about equal,” 
one using approximately fifty per cent phonograph rec¬ 
ords and the other using none at all, paying $1,100 a 
month more for talent in addition to carrying the Na¬ 
tional Broadcasting Chain programs. 

The Commission had to accept the promise of KJR 
that they were going to install a new transmitter, be¬ 
cause the equipment of KJR was so obsolete and in- 
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efficient that they could not have any hope of holding 
a national cleared channel, 5,000 watts power on this 
character of equipment, which by the testimony of its 
own engineer only had 30 per cent modulation, and 
other defects which were not disputed. So in order 
to get away with this proposition, notwithstanding the 
fact that Pierce had control of this station for be¬ 
tween seven and eight months and knew all about its 
condition when he bought it, he waited until a short 
time before the hearing to file an application for new 
equipment. 

This getsiright down to the fundamental fact that 
the Commission had to decide this case wholly contrary 
to the testimony or on the promise of a new transmitter 
and on the hope of a change in more than 50 per cent of 
the programs because without these two speculations 
the case of K.JR is entirely too weak to merit the re¬ 
spect and confidence of anyone. 

If the Commission wanted to take in consideration 
promises in deciding this case it should not have over¬ 
looked the fact that the owners of Station KOMO had 
purchased and paid for a tract of fifty-three acres 
of land (R. 426) overlooking the city of Seattle, after 
having had signal strength surveys, consultations with 
Airway officials (R. 442) and had ordered, subject 
to the decision of the Federal Radio Commission in 
this case, new equipment (R. 443). As stated, the land 
was paid for and they had money to pay for the equip¬ 
ment, but appellant does not press this case on prom¬ 
ises, but stands squarely on the record of the two sta¬ 
tions. It is obvious, however, that the Federal Radio 
Commission had to consider the promises of KJR to 
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warrant it in allowing this station to hold a national 
cleared channel. These promises were not justified or 
based on past performances. 

Northwest Broadcasting System, Inc., has no “right 
of priority” to the use of the clear channel frequency 
970 kilocycles over Fisher’s Blend Station, Inc. 

The first hearing before the Federal Radio Commis¬ 
sion on the application of Fisher’s Blend Station, Inc. 
(KOMO), for a construction permit and for authority 
to use the clear channel frequency 970 kilocycles Was 
held on November 14th and 15th, 1929. The facts with 
respect to the unenviable record of Station IvJR were 
gone into thoroughly and Northwest Broadcasting 
System, Inc., could not have possibly been ignorjant 
of the poor, even embarrassing, record which KJR 
made. If this corporation was ignorant of the facts, 
it most certainly was incompetent and unworthy to be 
licensed to operate one of the few clear channel Sta¬ 
tions in the country. 

Only six days after the conclusion of the hearing, 
or on November 21, 1929, the Northwest Broadcasting 
System, Inc., purchased Station KJR. The station 
was, figuratively, taken over before the ink on the 
report of the hearing was dry. Intervener literhlly 
bought the station in defiance of any order which!the 
Federal Radio Commission might make as a result of 
the hearing. The order of the Commission was made 
only eleven days after the purchase of KJR by inter¬ 
vener, or on December 2, 1929. Why all the hurry? 
No reason appears—not even an excuse is given—why 





34 


the Northwest Broadcasting Service, Inc., could not 
wait until the Commission rendered its decision. In¬ 
tervener not only had constructive notice but actual 
notice of all the facts. Robert Grass appeared as 
counsel and as a witness at the hearing held on No¬ 
vember 14th and 15th, 1929, and appeared as counsel 
and as a witness at the second and last hearing held 
in Seattle, Washington, subsequent to the purchase 
of KJR by Northwest Broadcasting Service, Inc. 
Moreover, Grass was President of the new corpora¬ 
tion (R. (594). 

Intervener purchased KJR with full knowledge of 
all the facts; in disregard of what the inevitable de¬ 
cision of the Federal Radio Commission should be; 
knowing that the financial condition of Fisher’s Blend 
Station was beyond attack, and with complete knowl¬ 
edge that Station KOMO was rendering a public serv¬ 
ice so superior to that rendered by Station KJR that 
an attempt at comparison would actually be odious 
and embarrassing. 

Intervener actually and literally purchased Station 
KJR “with its eyes open” and is not entitled to and 
should not be heard to claim any “right of priority” 
to the use of the clear channel frequency 970 kilo¬ 
cycles. In view of the facts, especially the knowledge 
of them by intervener, and intervener’s acts which in 
fact amount to a defiance of any order which the Fed¬ 
eral Radio Commission might make, it is clear that 
if any “right of priority” is considered, it must be 
considered as a right of appellant, and of appellant 
only. 


In this appeal, appellant is not seeking to put a 
licensee out of busines which was in existence at the 
time applicant-appellant made application for the fre¬ 
quency 970 kilocycles. It is not seeking to take froin 
the Northwest Broadcasting System, Inc., any right 
it then had or had at the time of the first hearifig 
on applicant-appellant’s application. Intervener is 
in truth and in fact a voluntary interloper which did 
not exist when applicant-appellant’s application whs 
filed or when the first hearing thereon was held. Thejre 
was no such corporation known as Northwest Broad¬ 
casting System, Inc., until it voluntarily stepped in 
and purchased Station KJR, subsequent even to the 
hearing. 

Even if the public service records of the two sta¬ 
tions were identical, Fisher’s Blend Station, Inc., 
which has been successfully operated over a long 
period of years, is entitled to preference over a new¬ 
comer, such as intervener is. 


Conclusion. 


In conclusion, and as shown by the record, this cabe 
may be stated as follows: 

. j 

KJR had no priority on the 970 frequency. Station 
tion KOMO was the prior licensee of this frequency. 

KOMO had superior mechanical equipment and bet¬ 
ter record for efficiency in operation. 

The owners of Station KOMO were better equipped 
financially to operate a station on a national cleared 
channel, than were the owners of Station KJR. 
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The record of past performances of public service 
of KOMO is far superior to that of KJR. The char¬ 
acter of the public service at the time of the hearing, 
as shown by the programs of the respective stations, 
shows that KOMO was rendering programs superior 
in character to those of KJR. 

Therefore, counsel for appellant respectfully sub¬ 
mits that not in one particular detail does the record 
justify the Commission’s decision in this case. 

Respectfully submitted, 

THOMAS P. LITTLEPAGE, 

JOHN M. LITTLEPAGE, 

Union Trust Bldg., 
Washington, D. C., 
Attorneys for Appellant. 

Of Counsel: 

DONALD G. GRAHAM, 

Henry Bldg., 

Seattle, Washington. 
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